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DIQEST: 

A protest of the proposed award of a 
subcontract is dismissed because the 
protest does not meet any of the 
circumstances under which GAO considers 
protests of subcontract awards. 

Information Consultants, Inc. (ICI) protests a solic- 
itation and proposed subcontract award by an Environmental 
Protection Aqency ( E P A )  prime contractor, Fein-Marquart 
Associates, Inc. ( F M A ) ,  to obtain teleprocessing services 
€or the Chemical Information System (CIS)* maintained by EPA 
in conjunction with the National Institutes of Health. IC1 
maintains that the evaluation provisions of the solicitation 
are defective, that there are provisions in the solicitation 
that are ambiguous, overly restrictive and in excess of the 
uovernment's minimum needs, and that the solicitation per- 
mits PMA to resell computer resources paid for by the 
aovernment. We dismiss the protest because it does not meet 
any of the limited circumstances under which we will review 
subcontractor protests. 

EP4 awarded a cost-reimbursement, fixed-fee contract to 
FMA in September 1 9 8 2 ,  under which F Y A  was to collect data 
and develop software in the CIS format. The contract also 
called f o r  FMA to Drovidc? teleorocessinu services until 
snril 1 ,  1 9 5 3 ,  at which time t h e  qovernment would suwly its 
own services. The contract recruired TPA apDroval of anv 
subcontract and uave approval to a subcontract with ICI from 
October 1, 19R2 throuah parch 311, 1 9 8 3 .  

*The CIS is a data retrieval svstem available to sub- 
scribinq users that offers information about the 
effects of chemical substances and mixtures on health 
and tFle environment. 
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On April 1 ,  however, the sovernment was not able to 
suDply its own teleprocessing services and, as a result, 
FMA continued to provide them throuqh ICI. E P A  thereafter 
extended FMA's contract throuqh September 30, 1984.  On 
September 3 0 ,  1983 ,  E P A  modified the contract to state that 
FMA would supply teleprocessinq services throushout the 
remainder of the firm's contract. 

Since ICI's contract with FMA is due to expire on 
April 30, 1984,  FMA in November 1983 sent out a solici- 
tation to interested companies for a teleprocessinq services 
subcontract to becrin in May 1984.  On November 9 ,  IC1 filed 
a protest with this Office. Shortly thereafter, FMA pro- 
posed to award a subcontract to American Management Systems 
(AMS) and submitted the subcontract to E P A  for its approval. 
EPA's decision on the subcontract is pendinq. 

Our Office will consider subcontractor protests only in 
the limited circumstances sot forth in our decision Optimum 
Systems, Incorporated - Subcontract Protest, 5 4  Comp. Gen. 
767 ( 1 9 7 5 ) ,  75-1 CPD 1 6 6 .  IC1 contends that three of those 
circumstances are applicable here, that is: 

1 .  The qovernment directly or actively 
narticipated in the selection of the 
subcontractor so that the net effect 
was to cause or control the rejec- 
tion or selection of a potential 
subcontractor. 

2. The prime contractor is actinq as a 
purchasinq asent of the sovernment 
so that the procurement is in reality 
"for" the sovernment. 

3. There is a showinq of fraud or had 
faith on the part of uovernment 
officials approvinq a subcontract 
award. 

1. Government's Particiuation in the Subcontractor Selection 

TCI first asserts that FPA's active or direct nartici- 
oation in the selection of t h e  subcontractor had the net 
effect_ of  siqnificantly Zimitina subcontract sources. In 
this reaard, the firm aruues that EPA: ( 1 )  directed F M 4  to 
conduct the reprocurement; and ( 2 )  assisted in clraftina the 
solicitation, and anDroved the document. Since t h e  comDuter 
capacity specified i n  FMA's solicitation had the effect of 
eliminatinq vendors that did not have substantial amounts of 
idle computer time, IC1 continues, our review of the sub- 
contract award is amrooriate. 
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We do not believe that the record supports ICI's 
assertion of active EPA participation. On the question of 
whether EPA directed the reprocurement, for instance, the 
only pertinent evidence is the September 1983 modification 
of FMA's contract with EPA. In our view, the modification 
merely required the firm to continue supplying teleprocess- 
ing services through the end of the contract. It clearly 
left the manner in which FMA obtained those services within 
the firm's discretion. Thus, there is no evidence that EPA 
directed the reprocurement. 

drafted or approved the specifications. In support of its 
position, IC1 relies on the fact that the contracting offi- 
cer reviewed and commented upon the solicitation. EPA 
counters that the contracting officer, upon receiving a copy 
of the solicitation from FMA, merely suggested editorial 
changes and purposely avoided making any comments on the 
substance of the document. E P A  submitted a copy of the 
solicitation showing the contracting officer's notes. 

Nor do we believe that the record demonstrates that EPA 

We have examined those notes and find them to be 
editorial in nature. Thus, there is no evidence here of EPA 
participation in the drafting of the substantive portions of 
the solicitation. In addition, we do not believe that the 
contracting officer's review and editing of the solicita- 
tion at FMA's invitation was tantamount to EPA's approving 
the document. While IC1 suggests that EPA's contractual 
right to approve the subcontract amounts to active partici- 
pation, our decision in Optimum Systems, supra, makes it 
clear that the agency's reservation of that right to review 
and approve a subcontract award does not alone compel our 
review. We conclude therefore that ICI's allegation of E P A  
participation is without merit. 

2. T h e  Procurement is "For" the Government 

I C 1  also contends that we should review this subcon- 
tract award because the subcontract was ''for" EPA.  IC1 
asserts that FYA is primarily a program manager that is 
subcontracting f o r  the development and implementation of 
a government project. We disagree. 

We traditionally have considered subcontracts ''for'' 
the governinent to include only: (1) those awarded by prime 
contractors operating and managing Department of Energy 
facilities; ( 2 )  purchases of equipment for government-owned, 
contractor-operated p l a n t s ;  and ( 3 )  procurements by 
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c o n s t r u c t i o n  management prime c o n t r a c t o r s  unde r  c o s t - t y p e  

__-_ ,  
3 3 . -  Under t h e s e  t y p e s  o f  c o n t r a c t s ,  t h e  

pr ime c o n t r a c t o r  p r i m a r i l y  p r o v i d e s  l a r g e - s c a l e  management 
s e r v i c e s  t o  t h e  government ,  and ,  as a r e s u l t ,  g e n e r a l l y  h a s  
an on-going p u r c h a s i n g  r e s p o n s i b i l i t y .  
p r ime cont rac tor  is o n l y  a "middleman" between t h e  
government  and t h e  s u b c o n t r a c t o r .  

I n  e s s e n c e ,  t h e  

Here, w h i l e  FMA h a s  some management r e s p o n s i b i l i t i e s  
unde r  i ts  c o n t r a c t  w i t h  E P A ,  i ts  c o n t r a c t  is n o t  one p r i -  
m a r i l y  f o r  f u r n i s h i n g  management s e r v i c e s .  R a t h e r ,  FMA's  
m a i n  r e s p o n s i b i l i t y  is to  d e v e l o p  C I S  s o f t w a r e .  
f u n c t i o n  d o e s  n o t  c o n s i s t  o f  o p e r a t i n g  as  a "middleman" 
between t h e  government  and t h e  t e l e p r o c e s s i n g  s e r v i c e s  
s u b c o n t r a c t o r ,  w e  do n o t  b e l i e v e  t h e  s u b c o n t r a c t  q u a l i f i e s  
as one  " f o r "  t h e  government  a c c o r d i n g  t o  t h e  s t a n d a r d  se t  
f o r t h  i n  o u r  p r i o r  cases. 

S i n c e  t h a t  

3 .  F r a u d  o r  Bad F a i t h  

F i n a l l y ,  IC1 a r g u e s  t h a t  EPA's a p p r o v a l  o f  t h e  subcon- 
t r a c t  i n  t h i s  i n s t a n c e  would amount to  f r a u d  or bad f a i t h .  
S p e c i f i c a l l y ,  I C 1  asser t s  t h a t  A M s '  s u b c o n t r a c t  i l l e g a l l y  
p r o p o s e s  a c o s t - p l u s - a - p e r c e n t a g e - o f - c o s t  re imbursement  
a r r a n g e m e n t  and p e r m i t s  FMA to  r e s e l l  a t  i t s  p r i c e  to  
customers o f  i t s  choice unused t e l e p r o c e s s i n g  s e r v i c e s  p a i d  
fo r  by EPA. 

EPA's d e c i s i o n  o n  A M s '  subcont rac t  is s t i l l  pending  and 
t h u s  w e  b e l i e v e  t h a t  t h e  a rgument  c o n c e r n i n g  f r a u d  or  bad 
f a i t h  o n  t h e  p a r t  o f  t h e  c o n t r a c t i n g  o f f i c e r  i n  approv ing  
t h e  p roposed  award is p rema tu re .  I n  t h i s  r e g a r d ,  w e  note 
t h a t  EPA h a s  e x p r e s s e d  s t r o n g  r e s e r v a t i o n s  c o n c e r n i n g  
c e r t a i n  p r o v i s i o n s  o f  t h e  s u b c o n t r a c t ,  p a r t i c u l a r l y  t h a t  
p r o v i s i o n  r e l a t i n g  t o  t h e  r e sa l e  of computer  t i m e .  
t h e r e f o r e  w i l l  n o t  c o n s i d e r  t h i s  issue.  

W e  

The p r o t e s t  i s  d i s m i s s e d .  

Xar ry  R. Van C leve  
A c t i n g  G e n e r a l  C o u n s e l  
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